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I.
Environmental Review Under the National Environmental Policy Act

A.
Background
1.
The Statute:  The National Environmental Policy Act, 42 U.S.C. § 4321 et seq. (“NEPA”), was enacted to create a framework within the Federal government for including environmental considerations among the factors ordinarily examined in the decision-making process.  The heart of NEPA is the environmental impact statement (“EIS”), which must be prepared for all major federal actions significantly affecting the quality of the human environment. 42 U.S.C. § 4332(2)(C).  The EIS requirement must be satisfied by the federal agency responsible for the proposed action.  The responsible agency must consult with other federal agencies that have jurisdiction or special expertise with respect to any environmental impact involved, and must provide the public with notice and an opportunity to comment on the proposed action.

The principal purpose of the EIS is to ensure that agencies give proper consideration to the environmental consequences of their actions and that the public is informed about the environmental impact of proposed agency actions.  Nevertheless, NEPA is a procedural statute, specifying particular procedures that must be followed in making a project decision; it does not mandate any particular substantive outcome.  Thus, the agency is not required to select the environmentally preferable alternative.

2.
The Regulations:  The Council on Environmental Quality (“CEQ”) has adopted regulations to implement the requirements of NEPA, including the EIS requirements.  See 40 C.F.R. parts 1500-08.  In addition, many federal agencies have developed their own agency-specific regulations and guidance documents to better integrate the NEPA requirements into that Agency’s mission.

B.
Categorical Exclusions and Environmental Assessments
In determining whether to prepare an EIS, the federal agency must determine whether the proposed action is one which:

1.
Normally requires an EIS:  In this case, some environmental documentation is required, and the presumption is that an EIS is required.  However, if the agency believes that an EIS is nevertheless unnecessary, it may be able to demonstrate that no EIS is required through the preparation of an Environmental Assessment (“EA”) (see discussion below and 40 C.F.R. §§ 1501.3, 1508.9); or

2.
Normally does not require either an EIS or an EA:  In this case, the project may fit within a “categorical exclusion,” exempting the agency from the requirement to prepare any environmental documentation.  Individual agencies generally adopt regulations containing categorical exclusions for certain projects typically sponsored by such agencies.

3.
EAs:  If the proposed action does not fit within a categorical exclusion, the agency must at least prepare an EA, which is a concise document that serves to provide sufficient information concerning the project’s likely environmental impacts to determine whether an EIS must be prepared.  The EA must describe briefly the need for and alternatives to the proposal, the environmental impacts of the proposed action and alternatives, and a list of agencies and persons contacted.  40 C.F.R. § 1508.9.  (An EA need not be prepared if the agency has decided to prepare an EIS.)

4.
Final documents:  After completing an EA, the agency must prepare one of the following documents:

a.
An EIS, if the agency determines that the proposed action may have significant effects on the human environment.

b.
A Finding of No Significant Impact, or “FONSI,” presenting the reasons why an action will not have a significant impact on the human environment, and for which an EIS therefore will not be prepared.  The EA (or a summary) should be appended to the FONSI.  40 C.F.R. § 1501.4(e), 1508.13.  The agency may proceed with the proposed action based on the FONSI, after sufficient notice to the public.


Note:  If a proposed action is closely similar to one which normally requires an EIS, the agency must make the FONSI available for public review for 30 days before making a final determination.  40 C.F.R. § 1501.4(e)(2).

C.
Environmental Impact Statement
1.
Scoping:  The regulations require an “early and open” process for determining the scope of issues to be addressed in the EIS.  This process includes a Federal Register notice describing the proposed action, possible alternatives, and the scoping process.  The agency must invite the participation of affected government agencies, Indian tribes, the proponent of the action, and other “interested persons.”  40 C.F.R. § 1501.7.


2.
Contents of EIS:  An EIS must include the following elements:

· Summary:  Stresses major conclusions, areas of controversy, and issues to be resolved.

· Statement of Purpose and Need:  States the underlying purpose and need to which the agency is responding.

· Alternatives Analysis:  This is the “heart” of the EIS, presenting the environmental impacts of the proposed action and the alternatives, in comparative form.  This must include all “reasonable” alternatives, including those not within the jurisdiction of the lead agency, as well as the “no action” alternative.  The preferred alternatives should be identified, if one exists.

· Affected Environment:  Succinctly describes the environment of the area to be affected.

· Environmental Consequences:  Discusses the environmental impacts of the proposed action and alternatives, including: direct and indirect effects and their significance; energy and natural resource requirements and conservation potential of various alternatives and mitigation measures; urban quality, historic, and cultural resources; and means to mitigate adverse environmental impacts.

· List of preparers.

· Appendices (material related to EIS and its analyses).


See 40 C.F.R. § 1502.10-1502.19.


The analysis of “indirect effects” includes “cumulative effects,” defined as the impact on the environment that results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency or person undertakes those other actions.  Such effects can result from individually minor but collectively significant actions taking place over a period of time.  40 C.F.R. § 1508.7.  “Indirect effects” also include “growth inducing effects” of the proposed action. 40 C.F.R. § 1508.8.

3.
Summary of EIS Preparation Process:  The EIS must be prepared in two stages, and also may be supplemented.

a.
A Draft Environmental Impact Statement, or “DEIS,” must be prepared first.  The DEIS must satisfy to the fullest extent possible the statutory requirements for a final EIS.


The agency must publish the DEIS and obtain comments on it from any federal agency that has jurisdiction or special expertise with respect to any environmental impact associated with the proposed action, or that is authorized to develop and enforce environmental standards (e.g., EPA, U.S. Fish & Wildlife Service, etc.).  The agency also must seek comments from certain state and local agencies, Indian tribes, the applicant (if any), and the public.  See 40 C.F.R. part 1503.

b.
A Final Environmental Impact Statement, or “FEIS,” must respond to all comments received on the DEIS, including any responsible opposing view that was not adequately discussed in the DEIS and the agency’s response to such views.  The agency may respond to comments by modifying alternatives (including the proposed action), developing and evaluating new alternatives, supplementing or modifying its analyses, making factual corrections, or explaining why the comments do not warrant further response.  All substantive comments (or summaries) must be attached to the FEIS.  40 C.F.R. § 1503.4.


The agency may (but need not) request comments on the FEIS before making a final decision.  Other agencies and persons may, in any case, make comments before a final decision is made.

c.
A Supplemental EIS must be prepared (for either a DEIS or FEIS) if:

(1)
the agency makes substantial changes in the proposed action that are relevant to environmental concerns; or

(2)
there are significant new circumstances or information relevant to environmental concerns that bear on the proposed action or its impacts.

The agency also may prepare a Supplemental EIS if it determines that the purposes of NEPA would be furthered by doing so.  The same procedures and requirements apply to Supplements as apply to DEISs and FEISs.  40 C.F.R. § 1502.9(c).

4.
Record of Decision:  After making a final project decision, the responsible agency must provide a concise statement of its decision—called a Record of Decision, or “ROD.”  The ROD should identify all alternatives considered and specify the alternative(s) deemed to be environmentally preferable.  The agency also must identify the considerations that entered into its decision.  Finally, the ROD must state whether all practicable means to avoid or minimize environmental harm have been adopted, and if not, why they were not.  40 C.F.R. § 1505.2.


An agency may not issue a ROD until the later of 90 days after the Federal Register notice of the public availability of the DEIS or 30 days after the Federal Register notice of the public availability of the FEIS.

5.
Agency Cooperation:  If more than one agency is involved in the proposed action, a “lead agency” shall supervise the preparation of the EIS.  Other federal agencies with jurisdiction by law over all or a portion of the project or its impacts will be “cooperating agencies.”  Agencies with special expertise also may be cooperating agencies, upon the request of the lead agency.  Cooperating agencies participate in the NEPA process from the outset, including scoping, preparing the environmental documentation, and commenting on the EIS.  See 40 C.F.R. §§ 1501.5-1501.6.


EISs also should, to the extent possible, be prepared concurrently and in integration with environmental analyses and studies under the Fish and Wildlife Coordination Act (16 U.S.C. § 661 et seq.), the National Historic Preservation Act (16 U.S.C. § 470 et seq.), the Endangered Species Act (16 U.S.C. § 1531 et seq.), and other environmental review laws and executive orders.  40 C.F.R. § 1502.25.  EISs should include a discussion of Environmental Justice issues, pursuant to Executive Order No. 12898.

II.
Selected Issues in NEPA Compliance
A. “Purpose and Need”

The CEQ regulations say very little about what is required in the statement of “purpose and need” for the proposed action, but this statement nevertheless has become the subject of increased controversy in recent years.

1. CEQ Regulation:  “Purpose and need.  The [EIS] shall briefly specify the underlying purpose and need to which the agency is responding in proposing the alternatives including the proposed action.” 40 C.F.R. § 1502.13.

2. Judicial Interpretation.  Federal courts generally will accord a high degree of deference to an agency’s formulation of purpose and need, but that deference is not absolute.  Several recent decisions have emphasized the importance of the statement of purpose and need.  See, e.g., Simmons v. U.S. Army Corps of Engineers, 120 F.3d 664, 667 (7th Cir. 1997):  “[T]he first thing an agency must define is the project’s purpose.  [Citation omitted.]  The broader the purpose, the wider the range of alternatives; and vice versa. . . . If the agency constricts the definition of the project’s purpose and thereby excludes what truly are reasonable alternatives, the EIS cannot fulfill its role.”

B. Range of Alternatives 

1. The Statute.

a. Section 102(2)(C) of NEPA (the EIS requirement) calls for a “detailed statement by the responsible official on . . . (iii) alternatives to the proposed action.”  42 U.S.C. § 4332(2)(C)(iii).

b. Section 102(2)(E) also states:  “The Congress authorizes and directs that, to the fullest extent possible . . . all agencies of the Federal Government shall . . . study, develop, and describe appropriate alternatives to recommended courses of action in any proposal which involves unresolved conflicts concerning alternative uses of available resources.”  42 U.S.C. § 4332(2)(E) (emphasis added).

2. The Regulations.

a. The alternatives analysis is the “heart of the environmental impact statement.”  40 C.F.R. § 1502.14.

b. The alternatives analysis must:

i. “Rigorously explore and objectively evaluate all reasonable alternatives, and for alternatives which were eliminated from detailed study, briefly discuss the reasons for their having been eliminated.”

ii. “Devote substantial treatment to each alternatives considered in detail” to ensure a fair evaluation of their comparative merits.

iii. Examine alternatives that are not within the jurisdiction of the lead agency, if those alternatives would accomplish the agency’s purpose and need.

iv. Include the “no action” alternative.

v. Identify the agency’s “preferred alternative.

vi. Include appropriate mitigation measures not already included in the proposed action or alternatives.


40 C.F.R. § 1502.14.

c. The agency must not “commit resources prejudicing selection of alternatives before making a final decision.”  40 C.F.R. § 1502.2(f).  Prior to issuance of the ROD, the agency cannot take any action to “limit the choice of reasonable alternatives,” or allow any non-Federal applicant to take such action.  40 C.F.R. § 1506.1(a)(1), (b).

C. Connected Actions and “Segmentation”
1. The Regulations.

a. The CEQ regulations provide that “[t]o determine the scope of environmental impact statements, agencies shall consider 3 types of actions . . . .  They include:

(a) Actions (other than unconnected single actions) which may be:

(1) Connected actions, which means that they are closely related and therefore should be discussed in the same impact statement.  Actions are connected if they:

(i) Automatically trigger other actions which may require environmental impact statements.

(ii) Cannot or will not proceed unless other actions are taken previously or simultaneously.

(iii) Are interdependent parts of a larger action and depend on the larger action for their justification.

(2) Cumulative actions, which when viewed with other proposed actions have cumulatively significant impacts and should therefore be discussed in the same impact statement.

(3) Similar actions, which when viewed with other reasonably foreseeable or proposed agency actions, have similarities that provide a basis for evaluating their environmental consequences together, such as common timing or geography.  Any agency may wish to analyze these actions in the same impact statement.  It should do so when the best way to assess adequately the combined impacts of similar actions or reasonable alternatives to such actions is to treat them in a single impact statement.”


40 C.F.R. § 1508.25.

b.
The CEQ regulations also provide that “[w]hen preparing statements on broad actions (including proposals by more than one agency), agencies may find it useful to evaluate the proposal(s) in one of the following ways:

(1) Geographically, including actions occurring in the same general location, such as body of water, region, or metropolitan area.

(2) Generically, including actions which have relevant similarities, such as common timing, impacts, alternatives, methods of implementation, media, or subject matter.

(3) By stage of technological development including federal or federally assisted research, development or demonstration programs for new technologies which, if applied, could significantly affect the quality of the human environment.”


40 C.F.R. § 1502.4(c).

c.
In evaluating the “intensity” of a proposed action—in order to determine whether it will have a “significant” environmental effect—an agency is required to consider “[w]hether the action is related to other actions with individually insignificant but cumulatively significant impacts.  Significance exists if it is reasonable to anticipate a cumulatively significant impact on the environment.  Significance cannot be avoided by terming an action temporary or breaking it down into small component parts.”  40 C.F.R. § 1508.27(b)(7) (emphasis added).

D. Indirect and Cumulative Impacts
1. The Regulations.

a. “Effects” include “direct effects, which are caused by the action and occur at the same time and place,” and

“Indirect effects, which are caused by the action and are later in time or farther removed in distance, but are still reasonably foreseeable.  Indirect effects may include growth inducing effects and other effects related to induced changes in the pattern of land use, population density or growth rate, and related effects on air and water and other natural systems, including ecosystems.

Effects and impacts as used in these regulations are synonymous.  Effects includes ecological . . . aesthetic, historic, cultural, economic, social, or health, whether direct, indirect, or cumulative.”

40 C.F.R. § 1508.8 (emphasis added).

b. “Cumulative impact” is “the impact on the environment which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes such other actions.  Cumulative impacts can result from individually minor but collectively significant actions taking place over a period of time.”  40 C.F.R. § 1508.7 (emphasis added).

E. The “Small Federal Handle” Problem
1. The Issue:  At what point does federal participation in a project proposed by a non-federal entity (private party, state or local government, etc.) “federalize” the action and subject it to the requirements of NEPA?  Also, when must the non-federal portion of an overall project with both federal and non-federal elements be included within the NEPA scope of analysis?

2. Common Situations:

a. Nonfederal actions that require federal permits or approvals, such as permits from the U.S. Army Corps of Engineers under Section 10 of the Rivers and Harbors Act and Section 404 of the Clean Water Act; or Secretary of the Interior approval of Indian contracts.

b. Nonfederal actions eligible for federal assistance, such as mass transit systems; highway construction; housing developments HUD mortgage insurance; and HUD funding for a portion of a project.

III. Other Federal Statutes
A. National Historic Preservation Act
Section 106 of the National Historic Preservation Act (“NHPA”) requires every federal agency with jurisdiction over a proposed federal or federally assisted undertaking to “take into account” the effect of that undertaking on historic properties, prior to approving the expenditure of federal funds or issuing a license for the undertaking.  16 U.S.C. § 470f.  The Section 106 review process is governed by regulations promulgated by the Advisory Council on Historic Preservation (“ACHP” or “Council”), see 36 C.F.R. part 800 (“Protection of Historic Properties”).

1. Regulatory Framework

The purpose of §106 of the NHPA is to take into account the effect of Federal undertakings on historic properties by identifying historic properties potentially affected by the undertaking, assessing the effects of the undertaking and seeking to avoid, minimize or mitigate any adverse effects on those properties.  36 C.F.R. § 800.1(a).  The process is administered by the sponsoring Federal Agency, in consultation with the State Historic Preservation Officer (“SHPO”), representatives of local governments, the applicant(s) for Federal assistance, if any, and individuals and organizations which have demonstrated an interest in the undertaking.  36 C.F.R. § 800.2.  The Agency must “seek and consider views of the public” with due respect to the complexities and individual circumstances of the undertaking.  36 C.F.R. § 800.2(d).  The Council also may participate in the consultation when “its involvement is necessary to ensure that the purposes of section 106 and the Act are met . . . .”  36 C.F.R. § 800.2(b)(1). 

a. 
The Roles and Obligations of the Parties
i.  
Agency Official:  The Federal Agency has the statutory responsibility of fulfilling the Section 106 requirements.  Id. § 800.2(a).  The Agency must ensure that an Agency Official with jurisdiction over the undertaking takes financial and legal responsibility for Section 106 compliance, and that all actions taken on behalf of the Agency meet professional standards.  Id. § 800.2(a), (a)(1).

ii.  
Contractors:  The regulations permit the Agency to use the services of a contractor to prepare information, analyses, or recommendations.  Id. § 800.2(a)(3).  The Agency, however, remains responsible for satisfying the regulations and for making sure that the contractor’s work meets the appropriate standards.  Id.
iii.  
Council:  Although the Council’s primary responsibility is to implement Section 106 review through promulgating regulations, by giving advice and guidance on the procedures, and by generally overseeing the process, it has some responsibilities involving individual undertakings.  Id. § 800.2(b).  The Council is to consult with and make comments to the Agency regarding Section 106 review for individual undertakings as needed.  There are several stages of the Section 106 review process at which the Council may become involved based upon its own initiation or at the behest of the Agency or the consulting parties.

iv.  
State Historic Preservation Officer:  The role of the SHPO is to reflect the interests of the State and its citizens in preserving cultural heritage.  SHPOs are to advise and assist the Agency in carrying out Section 106 review.  Id. § 800.2(c)(1).


If, at any stage, the SHPO fails to respond to the Agency within thirty days of receipt of a request for review of a finding or determination, the Agency may either proceed to the next step in the Section 106 process using the finding or determination, or may consult with the Council in lieu of the SHPO.  If the SHPO later reenters the process, the Agency is not required to reconsider these findings and determinations.  Id. § 800.3(c)(4).

v.  
Other Consulting Parties:  Other parties who have consultative roles in the Section 106 process are the Tribal Historic Preservation Officer; Indian Tribes and Native Hawaiian organizations that attach religious or cultural significance to the historic properties; representatives of local governments that have jurisdiction over the area in which the undertaking may have effects; applicants for federal assistance; and certain individuals and organizations that have a demonstrated interest in the undertaking because of their legal or economic relation to the undertaking or affected properties, or their concern with the undertaking’s effects on historic properties.  Id. § 800.2(c).  The regulations define “consultation” as “the process of seeking, discussing, and considering the views of the other participants, and, where feasible, seeking agreement with them . . . .”  Id. § 800.16(f).

vi.  
Public:  The regulations state that the views of the public are “essential to informed Federal decisionmaking in the section 106 process.”  Id. § 800.2(d).  However, the Agency is to consider the public’s views “in a manner that reflects the nature and complexity of the undertaking and its effects on historic properties, the likely interest of the public in the effects on historic properties, confidentiality concerns of private individuals and businesses, and the relationship of the Federal involvement to the undertaking.”  Id.  Thus, the Agency can determine what topics are suited to public discussion and how to involve the public on those issues.



b.
Initiating the §106 Process

Initiating the §106 Process essentially involves determining if §106 is applicable to the proposed project and contacting all of the parties essential to the review process.

i.  
Establishing an Undertaking:  The first step in the §106 process is determining whether the Federal action constitutes an “undertaking.”  Id. § 800.3(a).  An “undertaking” is defined as a “project, activity, or program funded in whole or part under the direct or indirect jurisdiction of a Federal agency . . ..”  Id. § 800.16(y).  Also, the Federal agency needs to determine whether the undertaking is the type of action which could potentially cause effects on historic properties.  Id. § 800.3(a).

ii.  
Identify the appropriate SHPO and Other Consulting Parties: The next step requires the Agency to identify and contact the SHPO(s) involved, the local governments that have jurisdiction over the area which may be affected, the applicant for federal assistance or approval, if any, and any Indian tribe or Native Hawaiian organizations which may attach religious or cultural significance to historic properties in the project area.  Id. § 800.3(f).  The agency, in consultation with the SHPO(s), also must consider all written requests from individuals and organizations which have requested to be involved as consulting parties.  Id. §§ 800.3(f)(3), 800.2(c)(6).

iii.  
Plan to Involve the Public:  The Agency should also determine what issues are appropriate for public input and plan how it will notify and involve the public on those issues.  Id. § 800.3(e).  Public involvement is an important and pervasive requirement in the revised Section 106 regulations.

c.
Identifying Historic Properties
The next major step in the § 106 review process involves determining the number and significance of the historic properties which might be affected by the undertaking.  
i.  
Determining the Area of Potential Effects:  The Agency, in consultation with the SHPO, must determine the geographic area in which the undertaking may cause changes to historic properties.  Id. §§ 800.4(a), 800.16(d).  Next, the Agency must gather existing information on historic properties within that area and seek new information from the consulting parties, those “individuals and organizations likely to have knowledge of” historic properties in the area, and any tribes identified earlier.  Id. § 800.4(a).

ii.  
Identify and Evaluate Historic Properties:  Using the information gathered, the Agency must then make a good faith effort to identify the historic properties which exist within the Area of Potential Effects.  Id. § 800.4(b).  Next, the Agency must work with the SHPO to determine whether identified historic properties that are not already listed on the National Register are eligible for registry.  Id. § 800.4(c).  If there are no historic properties or there will be no effect upon the historic properties that are present, the Agency may conclude the Section 106 process.  Id. § 800.4(d)(1).  However, if historic properties exist which may be affected, the Agency must continue the Section 106 review and invite the consulting parties’ views on the potential effects.  Id. § 800.4(d)(2).


d.
Assessing Adverse Effects

If the Agency and the SHPO determine that some eligible historic properties might be affected by the undertaking, they must assess the extent of the adverse effects.  Id. § 800.5.  An adverse effect exists if the undertaking might diminish, “directly or indirectly, any of the characteristics of a historic property that qualify the property for inclusion in the National Register.” Id. § 800.5(a)(1).  Examples of adverse effects include:

i.  
“Physical destruction of or damage to all or part of the property,” Id. § 800.5(a)(2)(i);

ii.  
“Alteration of the property . . . that is not consistent with the Secretary’s Standards for the Treatment of Historic Properties . . .,” Id. § 800.5(a)(2)(ii); and

iii.  
“Introduction of visual, atmospheric or audible elements that diminish the integrity of the property’s significant historic features.” Id. § 800.5(a)(2)(v).

Once these determinations are made, the process requires the Agency to seek the agreement of the SHPO and consulting parties concerning its adverse effect findings.  If they cannot agree and no resolution can be made, the regulations look to the Council to help resolve the matter. Id. § 800.5(c).


e.
Resolving Adverse Effects

If the agency decides that adverse effects may occur, it must consult with the SHPO and other parties “to develop and evaluate alternatives or modifications that could avoid, minimize or mitigate adverse effects on historic properties.” Id. § 800.6(a).

i.
Memorandum of Agreement: If the Agency, the SHPO, and the Council – if it is a consulting party – agree on how to resolve the adverse effects, they are to execute a Memorandum of Agreement (“MOA”) which details their plans and governs the undertaking. Id. § 800.6(b)(1)(iv).  They also may invite the other consulting parties or any party that assumes a responsibility under the MOA to be a signatory, but even if those parties refuse to sign, the MOA is still effective. Id. § 800.6(c)(2).  If the Council does not participate in this resolution process, then the Agency must also submit the MOA to the Council before approving the undertaking. Id. § 800.6(b)(1)(iv).  The MOA evidences the Agency’s compliance with §106 and terminates the review process.  Id.
ii.  
Council Involvement:  The Council may become involved in the process if the Agency and the SHPO cannot agree, or if it is invited to join by the Agency or another consulting party. Id. §§ 800.6(a)(1), 800.7(a).  If it joins the process, the Council will work with the Agency and the SHPO to resolve the adverse effects and to sign an MOA. Id. § 800.6(b)(2).
iii.  
Failure to Resolve Adverse Effects:  If no agreement can be reached or if the Agency terminates consultation, the Agency must ask the Council to comment on the undertaking. Id. § 800.7(a).  The Council also may terminate consultation on its own initiative (if it has been involved) and opt to provide comments.  The Agency then must take the Council’s comment into account in reaching a final decision on the undertaking (but is not legally bound by it). Id. § 800.7(c)(4).  If the SHPO terminates the consultation, the Council and the Agency may still agree and sign an MOA. Id. § 800.7(a)(2).

2.
Special Requirements for Protecting National Historic Landmarks


When the Agency determines that a National Historic Landmark (“NHL”) may be directly and adversely affected by an undertaking, Section 110(f) of the NHPA requires the Agency to minimize harm to the maximum extent possible.  16 U.S.C. § 470h-2(f); 36 C.F.R. § 800.10(a).  The Agency must request that the Council participate in consultation to resolve the adverse effects on the NHL and must follow the process outlined in above.  36 C.F.R. § 800.10(b).  The Agency also must notify the Secretary of the Interior and invite him to participate in the consultation.  Id. § 800.10(c).

3.
Similarities Between NEPA and NHPA
While not identical, NEPA and Section 106 of the NHPA are similar in a number of respects.  First and foremost, the requirement to prepare an EIS and the requirement to engage in Section 106 consultation are both procedural in nature, not mandating any particular result, but instead specifying a particular process that must be followed in arriving at a result.  Further, both statutes explicitly call for coordination between the EIS and Section 106 processes (among others) for projects that implicate issues under each statute.  Thus, proposed actions with some sort of federal involvement, funding, or approval will often involve similar compliance issues under both NEPA and Section 106.

Other similarities between NEPA’s EIS requirement and Section 106 consultation include:

· Actions affected:  Both statutes inject specific concerns—for NEPA, environmental; for Section 106, historic preservation—into the decision-making of federal agencies concerning proposed actions within their jurisdiction.  As a practical matter, an action that qualifies as a “major federal action” under NEPA often will qualify as a federal “undertaking” under Section 106 as well, and vice versa.

· Alternatives:  Both statutes require a consideration of alternatives to the proposed action, with a goal of avoiding or minimizing adverse effects to the extent possible.

· Coordination with other agencies:  Both statutes require the responsible federal agency to coordinate with and involve other federal, state, and local agencies that have jurisdiction over, or expertise with respect to, the proposed action and its impacts.

· Public involvement:  Both statutes require public notice and opportunity to comment.

· Effect on project decision:  Neither statute ultimately may hold up a project decision, as long as the procedural requirements have been satisfied.  The responsible agency must consider and respond to criticisms from other agencies and the public, and include such responses in its final decision documents.

Despite these similarities, certain differences should be kept in mind:

· Study area:  The area of potential effects studied under Section 106 may not be the same geographic area that should be studied under an EIS or an EA.

· Adverse effects:  Adverse effects may have a different level of significance under NEPA and under Section 106.  For example, a particular effect that is “adverse” for Section 106 purposes may be considered an “indirect effect” under NEPA and, thus, may not be as central in the NEPA analysis as it is under Section 106.

· Independent obligations:  Although agencies routinely include impacts to cultural resources or historic resources in their EIS analyses, their obligations under Section 106 are independent from NEPA, and must be met even when NEPA obligations do not arise.

B. Section 4(f) of the Department of Transportation Act
Unlike NEPA and Section 106, which are procedural requirements, Section 4(f) of the Department of Transportation Act, 49 U.S.C. § 303 (“Section 4(f)”), imposes substantive requirements on the Department of Transportation and its constituent agencies (primarily the Federal Highway Administration, Federal Transit Administration, and U.S. Coast Guard).  Those requirements include the avoidance of certain protected resources, where possible, and the minimization of impacts to such resources, where avoidance is not possible.

1.
The Statute.  What is commonly referred to as Section 4(f) has been recodified at 49 U.S.C. § 303 and provides:

(a)  It is the policy of the United States Government that special effort should be made to preserve the natural beauty of the country-side and public park and recreation lands, wildlife and waterfowl refuges, and historic sites. . . .

(c)  The Secretary [of Transportation] may approve a transportation program or project . . . requiring the use of publicly owned land of a public park, recreation area, or wildlife and waterfowl refuge of national, State, or local significance, or land of an historic site of national, State, or local significance (as determined by the Federal, State, or local officials having jurisdiction over the park, area, refuge, or site) only if –

(1)  there is no prudent and feasible alternative to using that land; and

(2)  the program or project includes all possible planning to minimize the harm to the park, recreation area, wildlife and waterfowl refuge, or historic site resulting from the use.

2.
Identification of Section 4(f) Resources
a.
Historic properties.  An historic property is considered a “Section 4(f) resource” if it listed on, or determined to be eligible for listing on, the National Register of Historic Places.  See, e.g., 23 C.F.R. § 771.135(e).

b.
Parks, recreation areas, wildlife and waterfowl refuges.  Unlike historic properties, which may be considered Section 4(f) resources whether publicly or privately owned, parks, recreation areas, and wildlife and waterfowl refuges must be publicly owned in order to qualify for protection under Section 4(f).  Generally, the subject property also must evidence indicia of public access and use.

3.
Defining “Use” of a Section 4(f) Resource

A Section 4(f) resource may be “used” by a proposed project either through a “direct use” of the land or through a “constructive use.”

a.
Direct use.  A direct use occurs “when land is permanently incorporated into a transportation facility” or “when there is a temporary occupancy of land that is adverse in terms of the statute’s  preservationist purposes . . . .”  23 C.F.R. § 771.135(p)(1)(i), (ii).

b.
Constructive use.  A “constructive” use occurs “when the transportation project does not incorporate land from a section 4(f) resource, but the project’s proximity impacts are so severe that the protected activities, features, or attributes that qualify a resource for protection under section 4(f) are substantially impaired.  Substantial impairment occurs only when the protected activities, features, or attributes of the resource are substantially diminished.”  23 C.F.R. § 771.135(p)(2) (emphasis added).  See 23 C.F.R. § 771.135(p)(4), (5) (discussion of when constructive use does and does not occur).  (NB:  A “constructive use” is just as much a use of the property as a “direct use,” and the statute and regulations do not call for any different treatment of the two.)

4.
Avoidance Requirement.


An alternative that entirely avoids Section 4(f) resource must be selected unless it is not “feasible and prudent.”

a.
Prudent.  An alternative is to be considered “prudent” if it will meet the transportation needs of the project.  The DOT Act “is similar to NEPA in that the agency bears the responsibility for defining at the onset the transportation goals for a project and for determining which alternatives would reasonably fulfill those goals.”  Citizens Against Burlington, 938 F.2d at 203-04; see also Committee to Preserve Boomer Lake Park v. Dep’t of Transp., 4 F.3d 1543, 1550 (10th Cir. 1993) (holding that “[t]he inability of an alternative to accommodate future traffic volume is justification for rejecting that alternative” and that “[s]afety and cost concerns are also valid considerations in rejecting an alternative”); Hickory Neighborhood Defense League v. Skinner, 910 F.2d 159, 164 (4th Cir. 1990) (“Alternatives which will not solve or reduce existing traffic problems may be properly rejected by the Secretary as not prudent”); Coalition on Sensible Transp. v. Dole, 642 F. Supp. 573, 598 (D.D.C. 1986), aff’d, 826 F.2d 60 (D.C. Cir. 1987) (noting that many courts have concluded that an alternative may be rejected as imprudent for failure to fulfill the traffic needs of a highway project).

b.
Feasible.  An alternative is feasible if it is capable of being built, given current engineering standards.  This is generally not a source of great controversey.

5.
Minimization Requirement.


If there is no “feasible and prudent” alternative that would entirely avoid the use of Section 4(f) resources, the agency then must undertake “all possible planning to minimize the harm” to protected resources.  However, the statute has not been interpreted to require the agency to use all means technically possible to minimize harm to the Section 4(f) resources.  Rather, under Section 4(f)(2), the agency must “utilize a balancing process that totals the harm caused by each alternative so that an option can be selected which does the least total harm.”  COST, 642 F. Supp. at 599 (quoting Druid Hills Civic Ass’n v. Federal Highway Adm’n. 772 F.2d 700, 716 (11th Cir. 1985)); see also Conservation Law Found. V. Federal Highway Adm’n, 827 F. Supp. 871, 883-84 (D.R.I. 1993), aff’d, 24 F.2d 1465 (1st Cir. 1994) (noting that § 4(f)(2) calls for simple balancing).  The agency may freely choose between plans causing substantially equal damage to Section 4(f) resources.  See Druid Hills Civic Ass’n, 772 F.2d at 717.

C.
Other Statutes
1.
Section 404 of the Clean Water Act:  Many public and private projects require permits from the U.S. Army Corps of Engineers for impacts to “navigable waters,” including wetlands, under Section 404 of the Clean Water Act, 33 U.S.C. § 1344.  Because the issuance of such permits constitutes federal action, NEPA compliance is generally required for such actions.  The Corps’ Section 404 regulatory program contains its own substantive environmental standards, most notably in the EPA-promulgated “Section 404(b)(1) Guidelines,” 40 C.F.R. part 230.  These guidelines require the analysis of alternatives and measures to avoid, minimize, and mitigate impacts to aquatic resources.  Care must be taken to harmonize the alternatives analysis requirements of NEPA and Section 404, as well as the evaluation of environmental consequences.

2.
Endangered Species Act:  Section 7 of the federal Endangered Species Act (“ESA”) requires consultation by federal agencies with the U.S. Fish & Wildlife Service and the National Marine Fisheries Service (where appropriate) to ensure that their actions are not likely to jeopardize the continued existence of any endangered or threatened species or result in the destruction or adverse modification of critical habitat.  16 U.S.C. § 1536(a)(2).  Again, compliance with Section 7 of the ESA generally must be coordinated with NEPA review efforts.

3.
Environmental Justice:  Executive Order 12898, “Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations,” requires that “each Federal agency make achieving environmental justice part of its mission by identifying and addressing, as appropriate, disproportionately high and adverse human health and environmental effects of its programs, policies, and activities on minority populations and low-income populations.”  The memorandum from the President to the heads of departments and agencies specifically recognized the importance of NEPA procedures for identifying and addressing environmental justice concerns.


A U.S. Supreme Court decision on April 24, 2001, Alexander v. Sandoval, stated that there is no private right of action based on “disparate impact” regulations adopted by federal agencies (including U.S. DOT) under Title VI of the Civil Rights Act.  Although private parties may not sue to enforce an agency’s obligations under those regulations, the regulations themselves are still in effect.  (The Supreme Court hinted that it might be willing to strike down the disparate impact regulations themselves as exceeding the scope of Title VI, which has been interpreted to prohibit only intentional discrimination.  However, that precise issue was not before the court, and for purposes of determining whether a private right of action existed, the court assumed that the regulations were valid.)  The import of this decision is still unclear, but it threatens to alter the environment for Environmental Justice litigation.
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