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Beyond Section 404: Corps Permitting and the

National Environmental Policy Act (NEPA)

I.
NEPA Basics
A.
The Statute:  The National Environmental Policy Act, 42 U.S.C. § 4321 et seq. (“NEPA”), was enacted to create a framework within the Federal government for including environmental considerations among factors ordinarily examined in the decision-making process.  The heart of NEPA is the environmental impact statement (“EIS”), which must be prepared for all major federal actions significantly affecting the quality of the human environment.  The EIS requirement must be satisfied by the federal agency responsible for the proposed action.  An EIS must include a detailed statement of:

1.
the environmental impact of the proposed action;

2.
any adverse environmental effects which cannot be avoided should the proposal be implemented;

3.
alternatives to the proposed action;

4.
the relationship between local short-term uses of the human environment and the maintenance and enhancement of long-term productivity; and

5.
any irreversible and irretrievable commitments of resources which would be involved in the proposed action should it be implemented.

42. U.S.C. 4332(2)(C).

An EIS has two primary purposes:  to ensure that the federal agency makes a fully informed decision in light of the potential environmental consequences of its actions, and to keep the public informed about those consequences and allow them an opportunity to comment on the proposed action.  However, NEPA does not mandate any particular outcome.  It is a procedural statute that specifies particular procedures that must be followed and information that must be presented before a federal agency may make a project decision.  NEPA does not require the agency to select the environmentally preferable alternative.

B.
The CEQ NEPA Regulations:  The Council on Environmental Quality (“CEQ”) adopted regulations to implement the requirements of NEPA in 1978.  Those regulations, which apply to all federal agencies, have been codified at 40 C.F.R. parts 1500-1508.  Individual federal agencies also are encouraged to develop their own NEPA implementing regulations, and many agencies have developed either such regulations or guidance documents to better integrate the NEPA process into the agency’s specific mission.

1.
Categorical Exclusions:  The CEQ regulations provide for certain “categorical exclusions,” which are categories of actions which do not individually or cumulatively have a significant effect on the human environment, and therefore do not require either an environmental assessment or an environmental impact statement.  40 C.F.R. § 1508.4.  Individual federal agencies are empowered to identify such categorical exclusions in their specific NEPA implementing regulations.

2.
Environmental Assessment:  If a proposed action does not fit within a categorical exclusion, some NEPA documentation is required.  In that case, an environmental assessment (“EA”) may be prepared.  An EA is a concise document that serves to provide sufficient information to determine whether the project will have “significant” effects on the environment and thus requires an EIS. (Alternately, if an EIS is clearly required, an EA need not be prepared, and the agency may proceed directly to preparation of the EIS.)  The EA must describe briefly the need for and alternatives to the proposal, the environmental impacts of the proposed action and alternatives, and a listing of agencies and persons consulted.  40 C.F.R. § 1508.9.


If the EA demonstrates that the agency’s proposed action will not have a significant impact on the human environment, the agency will prepare a Finding of No Significant Impact, or “FONSI.”  This document presents the reasons why the action will not have a significant impact on the environment.  The agency may proceed with the proposed action based on the FONSI, after sufficient notice to the public.  See 1501.4(e).


NB:  The determination of whether an agency’s proposed action will have a significant impact on the human environment is often one of the most contentious issues in a NEPA review.  It determines whether a simple EA will suffice, or a much more complex, costly, and time-consuming EIS must be prepared.  This issue arises frequently in the CWA Section 404 permitting context.

3.
Environmental Impact Statement:  An EIS must be prepared if the proposed action will have significant impacts on the human environment.

a.
Contents:  Major elements of an EIS include:  a Statement of Purpose and Need (the underlying purpose and need to which the agency is responding); an Alternatives Analysis (presenting the proposed action and a “reasonable range” of alternatives, and comparing their environmental impacts); the Affected Environment (i.e., the area and resources to be affected); and the Environmental Consequences of the proposed action and alternatives (including direct, indirect and cumulative effects on the environment).  An EIS also will include a summary, a list of preparers, and various appendices with material related to the EIS and its analyses.  See 40 C.F.R. § 1502.10-1502.19.

b.
Process:  An EIS is prepared in two stages.  A Draft Environmental Impact Statement (“DEIS”) must be prepared first, and then published in order to obtain comments from the public and from governmental agencies.  Following a public comment period, a Final Environmental Impact Statement (“FEIS”) is prepared.  The FEIS must respond to all comments received on the DEIS.  In response to comments received and in preparing the FEIS, the agency may modify the alternatives, information, or analyses contained in the DEIS.  See 40 C.F.R. part 1503.

c.
Record of Decision:  The EIS process is completed by the agency’s publication of a Record of Decision, or “ROD.”  This concise statement of the agency’s decision should identify all alternatives considered and specify the alternative(s) deemed to be environmentally preferable.  The agency should explain the rationale for its decision concerning which alternative to implement.  The agency also must state whether all practicable means to avoid or minimize environmental harm have been adopted in the decision, and if not, why they were not.  40 C.F.R. § 1505.2.

II.
NEPA and the Army Corps of Engineers: Scope of Analysis and Other Issues
The issuance of a permit under Section 404 of the Clean Water Act (“CWA”), 33 U.S.C. § 1344, or Section 10 of the Rivers and Harbors Act (“RHA”), 33 U.S.C. § 403, constitutes a federal action subject to the requirements of NEPA, including the preparation of an EIS if the environmental effects of the permit issuance are deemed to be significant.  The application of NEPA to the Corps’ permitting program has been the source of considerable controversy and continues to raise important issues.

A.
The Corps’ Regulations and the “Scope of Analysis”:  The Army Corps of Engineers (the “Corps”) has adopted its own NEPA implementing regulations, which are codified at 33 C.F.R. part 325, Appendix B (hereinafter “Appendix B”).  The current Appendix B regulations were proposed by the Corps in 1984, and went into effect in 1988.  The most controversial aspect of the Appendix B regulations is the “scope of analysis,” which seeks to establish the scope of the action subject to NEPA analysis, and thus the scope of the NEPA document, in instances where the application for a Corps permit covers only a part of a larger project that may have both federal and nonfederal elements.  The scope of analysis will determine “what portion of the total project will the Corps cover in its EA describing the work, the range of environmental effects of that work, alternatives to the proposed work, etc.”  53 Fed. Reg. 3120, 3121 (1988) (Corps preamble to 1988 regulations).


The debate over the Corps’ scope of analysis presents one of the most common and controversial examples of what is often called the “small federal handle” problem.  The issue is at what point does federal involvement in a project proposed by a non-federal entity (private party, state or local government, etc.) “federalize” the entire action and subject it to the requirements of NEPA.  In the case of Corps permitting decisions, the particular issue is whether the issuance of a Corps permit causes the non-federal portion of a project with both federal and non-federal elements to be included within the scope of the NEPA analysis—and if so, how and to what extent.  This issue is not simply academic.  It will determine whether the reasonable range of alternatives evaluated in the NEPA document must include alternatives to the specific elements within Corps jurisdiction, or alternatives to the overall project.  It also often may mean the difference between the preparation of a relatively simple EA and the preparation of a much more costly and time-consuming EIS.  For these reasons, much energy has been expended identifying the proper scope of analysis for NEPA review of Corps permitting decisions.

1.
Pre-1988 Regulations:  Before 1988, the Corps’ NEPA regulations provided that NEPA documentation prepared for permit actions should focus “primarily on whether or not the entire project subject to the permit requirement could have significant effects on the environment . . . .  (For example, where a utility company is applying for a permit to construct an outfall pipe from a proposed power plant, the EA must assess the direct and indirect environmental effects and alternatives of the entire plant.)”  45 Fed. Reg. 56760, 56779 (Aug. 25, 1980), codified at 33 C.F.R. part 230, App. B, § 8(a) (1981).  

2.
Judicial Interpretation:  Two federal appeals court decisions in 1980 addressed the “small federal handle” problem in the Corps permitting context.  Those decisions indicated that the Corps could adopt a more limited scope in the NEPA review of some permitting decisions than indicated in its 1980 NEPA regulations.

a. Winnebago Tribe of Nebraska v. Ray, 621 F.2d 269 (8th Cir. 1980):  The Corps was asked to permit a 1.25-mile river crossing on a proposed 67-mile, nonfederal power line.  The Corps’ EA focused solely on the river crossing and concluded that no significant environmental impacts could be expected.  Plaintiffs challenged the Corps’ EA, arguing that, “but for” the Corps’ permit, the power line could not be built, and therefore, the Corps had sufficient control over the proposal to require an environmental analysis of the entire 67-mile power line.

The Eighth Circuit analyzed the situation under both an “enablement” (or legal control) framework and under a factual control test.  In this case, the Corps permit was not found to be “a legal condition precedent” to the entire nonfederal power line project.  Likewise, the court found that the Corps lacked sufficient factual, or “veto,” control over the project.  The court outlined a three-part test to determine factual control, including

(1) the degree of discretion exercised by the agency over the federal portion of the project;

(2) whether the federal government has given any direct financial aid to the project; and

(3) whether the overall federal involvement with the project is sufficient to turn essentially private action into federal action.


621 F.2d at 272.  These factors were found lacking in this case.

b.
Save the Bay v. U.S. Army Corps of Engineers, 610 F.2d 322 (5th Cir. 1980):  The Corps was asked to issue a permit for the construction of a 2200-foot wastewater discharge pipeline associated with a proposed massive nonfederal titanium dioxide manufacturing facility adjacent to Bay St. Louis, Louisiana.  In its EA, the Corps only analyzed the effects of building the outfall pipeline, not the associated nonfederal facility.  In upholding the Corps’ action, the Fifth Circuit determined that there was an insufficient nexus between the Corps and the construction of the nonfederal plant to make the agency a partner in that construction and thereby “federalize” its construction.  Although it explicitly refused to adopt a “but for” test, the court nevertheless noted that the pipeline was not necessary to operate the plant (because another method of discharge, not requiring a Corps permit, was available), and therefore, the Corps lacked factual control over the construction as well.

3.
1988 Regulations:  The Corps adopted new NEPA regulations in 1988 in response to the Winnebago and Save the Bay decisions.  53 Fed. Reg. 3120, 3121-22 (1988).  However, prior to taking effect, those regulations were the subject of a significant dispute between the Corps and EPA over their adequacy in satisfying the Corps’ NEPA responsibilities.

a.
Proposal and Adoption.  The Corps first proposed an amendment to its NEPA regulations in 1984 in response to the Fifth and Eighth Circuits’ decisions.  The new language proposed for Appendix B closely tracked the rationale behind those two appeals court decisions.  However, the U.S. Environmental Protection Agency determined that the proposed regulations were “unsatisfactory” and referred the proposed amendments to CEQ, pursuant to Section 309 of the Clean Air Act.  EPA stated that the proposed changes would adversely affect the Corps’ and EPA’s NEPA review responsibilities and their ability to prevent unacceptable adverse effects from activities permitted under Section 404.  After an extensive public review and comment period, CEQ upheld the Corps’ proposed changes, with some modifications, as being “within reasonable, implementing agency discretion.”  52 Fed. Reg. 22,517, 22,518-19 (1987).  


The Ninth Circuit subsequently held that the Corps’ Appendix B regulations do not conflict with NEPA or the CEQ regulations, and should be accorded judicial deference.  Sylvester v. U.S. Army Corps of Engineers, 884 F.2d 394, 399 (9th Cir. 1989).  The Sylvester court found that “the Corps’ regulations fixing the scope of its NEPA analysis strike an acceptable balance between the needs of the NEPA and the Corps’ jurisdictional limitations.”  Id.  The court also stated that CEQ’s approval of the Corps’ regulations was meant to “provide guidance to all who may be concerned, including the courts.”  Id.
b.
The Regulations:  The Appendix B regulations state:


In some situations, a permit applicant may propose to conduct a specific activity requiring a [Corps] permit . . . which is merely one component of a larger project . . . .  The district engineer should address the scope of the NEPA document (e.g., the EA or EIS) to address the impacts of the specific activity requiring a [Corps] permit and those portions of the entire project over which the district engineer has sufficient control and responsibility to warrant Federal review. . . .  The district engineer is considered to have control and responsibility for portions of the project beyond the limits of Corps jurisdiction where the Federal involvement is sufficient to turn an essentially private action into a Federal action.  These are cases where the environmental consequences of the larger project are essentially products of the Corps permit action.


33 C.F.R. part 325, App. B, § 7(b).

4.
Judicial Interpretation: In addressing the “small federal handle” problem, the federal courts have identified two primary ways in which nonfederal portions of a project may become federalized and therefore subject to NEPA review.  These concepts, known generally as “legal control” and “factual control,” also are consistent with the factors identified in the Appendix B regulations.

a.
Legal Control:  A project may become federalized when a federal agency exercises sufficient “legal control” over the entire project.  The Winnebago court referred to this as “enablement,” which occurs when “federal action is a legal condition precedent to accomplishment of an entire nonfederal project.”  621 F.2d at 272.  In that case, the court held that the proposed power line had not been federalized because the Corps’ permitting authority under Section 10 extended only to the portion of the power line located in jurisdictional waters—not the construction of the entire power line.


The Appendix B regulations incorporate this concept in the discussion of the “typical factors to be considered in determining whether sufficient ‘control and responsibility’ exists.”  33 C.F.R. part 325, App. B, § 7(b)(2).  Those factors include:  “the extent to which the entire project will be within Corps jurisdiction,” and “the extent of cumulative Federal control and responsibility.”  Id.  The regulations explain:


Federal control and responsibility will include the portions of the project beyond the limits of Corps jurisdiction where the cumulative Federal involvement of the Corps and other Federal agencies is sufficient to grant legal control over such additional portions of the project.  These are cases where the environmental consequences of the additional portions of the projects are essentially products of Federal financing, assistance, direction, regulation, or approval . . . .


33 C.F.R. part 325, App. B, §7(b)(2)(A).  The regulations also include several examples, one of which is remarkably similar to the facts of Winnebago.  See 33 C.F.R. part 325, App. B, §7(b)(3).


See Macht v. Skinner, 916 F.2d 13 (D.C. Cir. 1990).  Although a state light rail project required a Section 404 permit to cross wetlands, the Corps’ ability to prevent the proposed route was insufficient to “federalize” the project, even coupled with additional federal funding for preliminary engineering studies and state EISs.  The Corps had jurisdiction over only 3.58 acres on a 22.5-mile-long project.


See also Landmark West! V. U.S. Postal Service, 840 F. Supp. 994 (S.D.N.Y. 1993), aff’d, 41 F.3d 1500 (2d Cir. 1994).  Although this case did not arise within the Corps permitting context, Landmark West! provides one of the most thorough, exhaustive treatments of this issue and provides an excellent introduction to the “small federal handle” problem.

b.
Factual Control:  The courts also have indicated that a nonfederal project may become federalized where the federal agency has sufficient factual, or “veto,” control over the nonfederal action.  Four general factors have been identified by the courts in determining whether an agency has “veto” control over a nonfederal project:

1.
The degree of discretion exercised by the agency over the federal portion of the project,
see, e.g., Winnebago, 621 F.2d at 272 (while Corps has broad discretion in considering environmental factors in granting permit, discretion does not extend beyond navigable waters over which Corps has jurisdiction);

2.
Whether the federal government has given any direct financial aid to the nonfederal project, see, e.g.¸ Winnebago, 621 F.2d at 273 (no federal funding involved in power line);

3.
Whether the overall federal involvement with the project is sufficient to turn an essentially nonfederal action into a federal action, see, e.g., Winnebago, 621 F.2d at 273 (no federal involvement other than Section 10 permit); but see Save Our Sonoran Inc. v Flowers, 227 F. Supp. 2d 1111, 1115 (D. Ariz. 2002), aff’d 381 F.3d 905 (9th Cir. 2004) (the extent of federal control over a project can be extensive where jurisdictional waters run throughout the property); and

4.
Whether the nonfederal project will go forward even if the federal action does not (known as the “but for” test), see, e.g., Save the Bay, 610 F.2d 322 (entire plant was not “federalized,” because alternative method of effluent discharge was available which did not require Corps permit); Sylvester v. U.S. Army Corps of Engineers, 884 F.2d 394, 400-01 (9th Cir. 1989) (Corps lacked sufficient control over nonfederal resort complex where resort could have gone forward without federal wetlands permit for golf course); but see Arkansas Nature Alliance, Inc. v. United States Army Corps of Engineers, 266 F. Supp. 2d 897, 890-892 (E.D. Ark. 2003) (housing development on island became part of the scope of analysis of a low-water bridge permit when it became apparent that the development could not go forward in the absence of the permit);


The Corps also has identified another factor in its regulations that relates to the “factual” relationship between the federal and nonfederal portions of a project, i.e., “whether there are aspects of the upland facility in the immediate vicinity of the regulated activity which affect the location and configuration of the regulated activity.”  33 C.F.R. part 325, App. B, § 7(b)(2)(ii).  See Save Our Sonoran, 227 F. Supp. 2d at 1115 (project as a whole dictated the location and configuration of access roads requiring a Section 404 permit).

c.
Sylvester v. U.S. Army Corps of Engineers, 884 F.2d 394, 400-01 (9th Cir. 1989):  This Ninth Circuit decision is one of the most significant federal court decisions on this subject following the Corps’ adoption of its 1988 NEPA regulations. Sylvester concerned the Corps’ NEPA review of a proposed resort that included a golf course located on wetlands and a ski resort located on adjacent uplands.  In addition to upholding the Corps’ NEPA regulations as an acceptable interpretation of its NEPA obligations, the Sylvester court held that the Corps could limit its NEPA review to the construction of the golf course on the wetlands, even though the golf course was part of a larger development.  884 F.2d at 401.  The court found that the golf course and the rest of the resort were not “two links of a single chain,” because “each could exist without the other, although each would benefit from the other’s presence.”  Id.  Sylvester is significant because it often serves as the basis for arguing that the Corps’ NEPA review should be restricted to those areas over which it has jurisdiction.  The court’s decision in Sylvester largely followed the “factual control” factors outlined in previous case law and the Corps’ regulations. 

d.
Wetlands Action Network v. U.S. Army Corps of Engineers, 222 F.3d 1105 (9th Cir. 2000):    This is another Ninth Circuit decision that recently addressed the scope of analysis issue and applied a largely “factual” analysis.  The case involved a challenge to the Corps’ decision to grant a permit to fill 16 acres of wetlands and to mitigate the fill by creating a 51-acre wetlands system for a large scale mixed use development.  The Corps agreed to a division of the overall project into three phases for permitting purposes.  The Corps also limited its analysis to the impacts resulting from the filling of the 16.1 acres of wetlands for the first phase of development.


The court first reiterated that it had upheld the Corps’ NEPA regulations in Sylvester, particularly with respect to the scope of analysis.  The court also cited the federalization analysis contained in the Sylvester decision with approval.  With respect to the scope of analysis in the present action, the court stated:


The district court’s determination that the project would not be able to proceed as planned without the permit and the filling of the wetlands would not occur without the project is correct.  The conclusion that the district court drew from these findings [that the analysis should have included all of the upland development], however, is in error.  The linkage that the district court found between the permitted activity and the specific project planned is the type of “interdependence” that is found in any situation where a developer seeks to fill a wetland as part of a large development project.  If this type of connection alone were sufficient to require a finding that an entire project falls within the purview of the Corps’ jurisdiction, the Corps would have jurisdiction over all such projects including those which the Corps’ regulations cite as examples of situations in which the Corps would not have jurisdiction over the whole project.


222 F.3d at 1116-17.  The court applied the factors identified in the Corps’ NEPA regulations and concluded that the Corps’ decision to limit its review to the specific activity requiring the permit was not arbitrary or capricious.  Id. at 1117-18.  (The court also found that the Corps had not improperly “segmented” NEPA analysis of the first phase of the project from the second and third phases, based on the preliminary and uncertain nature of those subsequent phases.  “Neither the CEQ regulations nor our precedent support the conclusion that the Corps was required to consider the three phases together as cumulative actions.”  Id. at 1119.)

e.
But see Friends of the Earth v. U.S. Army Corps of Engineers, 109 F. Supp. 2d 30 (D.D.C. 2000):  Plaintiffs brought suit to challenge the Corps’ determination that an EIS was not required for the permitting of three casinos on the Mississippi coast.  Among the claims, the plaintiffs objected to the Corps’ refusal to consider the effects of the upland portion of the casino projects.  In finding for the plaintiffs, the court distinguished Winnebago and Save the Bay, noting that those cases involved very different situations than the casino permitting:  “Here by contrast, the agency’s jurisdiction encompasses the heart of the development projects—the permitting of the floating casinos themselves.  All upland development results from and is entirely conditional on the permitted activity.  Because the ‘environmental consequences of the larger project’ therefore ‘are essentially products of the Corps permit action,’ 33 C.F.R. § 325 App. B § 7(b), the Court finds that the development here is akin to the shipping terminal example provided by the Corps’ own regulations for which the scope of NEPA analysis was extended to the upland development.”  109 F. Supp. 2d at 40; see also Arkansas Nature Alliance, 266 F. Supp. 2d at 891 (holding that the environmental consequences of a housing development “were essentially products” of the Corps decision to permit a low water bridge).

f.
But see Stewart v. Potts, 996 F. Supp. 668 (S.D. Tex. 1998):  An applicant sought a Section 404 permit for impacts to approximately 2 acres of wetlands to construct a golf course on a 400-acre tract.  The Corps limited its scope of analysis to the impacted wetlands.  The District Court found that because the wetlands were scattered throughout the proposed golf course site, the filling of the wetlands and the clearing of upland forest necessary to construct the golf course were interrelated, thereby bringing the entire project within the Corps’ NEPA analysis.  The court expressly distinguished the decisions in Winnebago, Save the Bay, and Sylvester.  The court stated that in those cases, the activities “invoking Corps jurisdiction and NEPA, were physically, functionally, and logically separable from the activities held not subject to NEPA analysis.”  996 F. Supp. at 682.  The court observed that “the two acres of wetlands that will be directly impacted are scattered throughout the 200-acre tract . . . .  [T]he Corps’ characterization of the project as a filling of the wetlands separate and distinct from the clearing of the forest located on those wetlands is irrational.”  Id.  The court described the Corps’ position as “asinine on its face, and an impermissible abdication of a federal agency’s duties under NEPA.”  Id. at 682-83.

g.
But see Save Our Sonoran Inc. at 1114-15 (D. Ariz. 2002): An Applicant sought a Section 404 permit to construct roads for a 608-acre housing development.  The construction required filling in washes at 66 separate spots.  The Corps’ NEPA analysis was restricted to the effect of the fills on the impacted washes (approximately 7.5 acres), which constituted approximately 5% of the total area of the development.  The court held that, because the washes “run through the property the way lines run through graph paper,” 227 F. Supp. 2d at 114, and because “the development of the entire section . . . is directly dependant upon, and the product of, the Corps permit action,” id., the facts of the case were “more like those in Stewart v. Potts . . . that either Sylvester or Wetlands Action Network.”  Id.  Accordingly, the washes and the land had to be considered as “part of the same project.”  Id.  The court ultimately granted a preliminary injunction preventing the fills, and encouraged the Corps to “consider the preparation of a new [EA] with a scope of analysis under [NEPA] as though federal action included the entire project on all of” the 608 acres of land.   Id. at 1115.  


On appeal by the applicant but not the Corps, the Ninth Circuit upheld the District Court, finding that it had not abused its discretion in granting the preliminary injunction.  Save Our Sonoran Inc. v. Flowers, 381 F.3d 906 (9th Cir. 2004).  The Ninth Circuit stated that “it is the impact on jurisdictional waters that determines the scope of the Corps’ responsibility, not the constructs of the developer.” Id. at 913.  Finally, the Ninth Circuit upheld the injunction because “unlawful disruption to the desert is likely irreparable.” Id. at 915. 

5.
Causation and Assessment of Effects:  While the Corps’ scope of analysis inquiry is intended to identify the scope of the work, whether federal or nonfederal, over which the Corps’ assessment of effects will occur, the considerations of “legal” and “factual” control discussed above often recur in determining the extent of the effects that must be disclosed in the NEPA document once the scope of analysis has been identified.  Thus, even where the scope of analysis inquiry may have demonstrated that the Corps lacks sufficient control and responsibility to federalize the nonfederal portion of a project, the extent of the Corps’ legal or factual control over the nonfederal portions of the project may become an issue again in trying to determine whether those nonfederal portions of the project should be considered the effects (whether direct, indirect, or cumulative) of the portion of the project included within the scope of analysis.  This analysis often will turn on notions of causation, i.e., whether the Corps’ action (issuing a permit) is a legal or factual “cause” of the nonfederal portions of the project.  This often presents a difficult and confusing sense of “déjà vu,” as issues addressed in defining the scope of analysis (i.e., the extent of the action or work subject to NEPA review) are revisited in determining the scope of effects that must be identified.


See Colorado River Indian Tribes v. Marsh, 605 F. Supp. 1425 (C.D. Cal. 1985); Sierra Club v. Marsh, 769 F.2d 868 (1st Cir. 1985).  These cases were cited by the EPA as support for its objections to the Corps’ proposed scope of analysis regulations in 1984.  In the former case, a developer planning a 156-acre residential and commercial development applied for a Corps permit to stabilize an adjacent river bank, which was necessary for the development to proceed.  The court there required the private development to be evaluated in the NEPA document as a likely occurrence resulting from the issuance of a permit.  See, generally, 605 F. Supp. at 1428-1434.  The latter involved the proposed construction of a causeway from the mainland to an island, and required the NEPA analysis to include among the effects of permit issuance the industrial development on the island that would be stimulated by construction of the causeway.  769 F.2d at 877-78.  As noted by the Corps in its response to EPA’s objections:


These cases did not hold the Corps permits “federalized” the unregulated private development so as to render the private action Federal actions for NEPA purposes.  Rather, among the numerous legal problems found by each court, the cases required the Corps to consider the private development likely to occur as a result of the issuance of the Corps permit.  Such analysis is part of an accepted NEPA requirement to consider the environmental effects of Federal action . . . .


Quoted in Colorado River Indian Tribes, 605 F. Supp. at 1428-34; see also Landmark West! v. U.S. Postal Service, 840 F. Supp. 994, 1010 (S.D.N.Y. 1993) (skyscraper not indirect effect of Postal Service participation in project where building would be built regardless of Postal Service decision); Natural Resources Defense Council v. EPA, 822 F.2d 104, 121 n.27 (D.C. Cir. 1987) (impacts of siting of private facility are not “effects” of EPA issuance of NPDES permit).


Cf. Greater Yellowstone Coalition v. Flowers, 359 F.3d 1257, 1272 n.15 (10th Cir. 2004):  The appeals court observed that the distinction made in the NEPA/404 scope of analysis between the impacts of permitted discharges and those of independent upland developments (as set forth in Wetlands Action Network and Sylvester) does not properly apply to the alternatives analysis under Section 404.  In this case, the court observed that, although portions of the subject residential and golf development located on uplands were arguably independent of the portions for which a Section 404 permit was required, the Corps’ 404(b)(1) analysis properly took into account the impact of the development as a whole on bald eagle nesting and foraging habitat, including upland areas, because that habitat is part of the overall “aquatic ecosystem,” which must be considered under the 404(b)(1) Guidelines.

B.
Relationship Between NEPA and Section 404(b)(1) Guidelines:  Difficult issues often can arise in harmonizing the procedural requirements of NEPA with the substantive and procedural requirements of the Section 404(b)(1) Guidelines, 40 C.F.R. part 230, which have been issued by the U.S. EPA and which are the primary substantive environmental criteria that guide Corps permitting decisions.

1.
Purpose and Alternatives:  NEPA requires the identification of a proposed action’s “purpose and need,” which helps to guide the identification of a “reasonable range” of alternatives and the evaluation of how well those alternatives satisfy the project’s underlying goals.  The Section 404(b)(1) Guidelines also require the identification of “overall project purpose,”  which also serves as the basis for an analysis of alternatives, known as the “practicable alternatives test.”  In the latter case, the Corps may not issue a Section 404 permit “if there is a practicable alternative to the proposed discharge which would have less adverse impact on the aquatic ecosystem, so long as the alternative does not have other significant adverse environmental consequences.”  40 C.F.R. § 230.10(a).  An alternative is “practicable” if it is “available and capable of being done after taking into consideration cost, existing technology, and logistics in light of overall project purposes.”  Id. at § 230.10(a)(2).  Moreover, where special aquatic sites, including wetlands, will be affected, and the activity is not “water dependent,” “practicable alternatives that do not involve special aquatic sites are presumed to be available, unless clearly demonstrated otherwise,” and are presumed to have less adverse impact on the aquatic ecosystem, unless clearly demonstrated otherwise.  Id. at § 230.10(a)(3).


With respect to actions subject to NEPA, the Section 404(b)(1) Guidelines specifically state:


[W]here the Corps of Engineers is the permitting agency, the analysis of alternatives required for NEPA environmental documents . . . will in most cases provide the information for the evaluation of alternatives under these Guidelines.  On occasion, these NEPA documents may address a broader range of alternatives than required to be considered under [the Section 404(b)(1) Guidelines] or may not have considered the alternatives in sufficient detail to respond to the requirements of these Guidelines.  In the latter case, it may be necessary to supplement these NEPA documents with this additional information.


40 C.F.R. § 230.10(1)(4).  Thus, the range of reasonable alternatives identified for NEPA purposes can have a significant and potentially controlling effect on the analysis of practicable alternatives under Section 404.  But see Sylvester v. U.S. Army Corps of Engineers, 882 F.2d 407, 410 (9th Cir. 1989) (“Sylvester II”) (“A relationship required to be considered in determining reasonable and practicable alternatives need not be of such significance as would be necessary to ‘federalize’ the entire project.”  Thus, it is possible for an alternative not to be practicable for Section 404 purposes, but still to be possible so as to avoid the federalization of the entire project under NEPA.)


See also Simmons v. U.S. Army Corps of Engineers, 120 F.3d 664 (7th Cir. 1997):  The Corps issued a permit for the construction of a dam and water reservoir to supply water to the City of Marion, Illinois, and the Lake Egypt Water District.  The Corps only evaluated alternatives for supplying the water for the two users from a single source.  The court concluded that the Corps had impermissibly narrowed its range of alternatives by defining the project purpose in terms of a single source.  “To conclude that a common problem necessarily demands a common solution defies common sense.  We conclude that the U.S. Army Corps of Engineers defined an impermissibly narrow purpose for the contemplated project.  The Corps therefore failed to examine the full range of reasonable alternatives and vitiated the EIS.”  120 F.3d at 667.  

But see Pamlico-Tar River Foundation v. Corps of Engineers, 329 F. Supp. 2d 600, 614 (E.D.N.C. 2004)  In issuing a permit allowing the applicant to mine phosphorous rock, the Corps’ statement of purpose and need included the applicant’s purpose and need providing information on the 20-year mining plan and factors to consider for an economic mine plan.  In finding the Corps’ statement of purpose and need was not too narrowly defined, the court noted, “while the Corps is not required to blindly accept [an applicant’s] statement of purpose, neither can it completely ignore it.”  See also Sylvester 882 F.2d at 409, (“Sylvester II”) (it would be “bizarre” to ignore the applicant’s purpose and substitute a purpose deemed suitable by the Corps); Greater Yellowstone, 359 F.3d at 1278 (applicant’s description of its purpose was not so narrow or unbalanced that the Corps, by accepting it, abdicated its own responsibility for defining the objectives of an action).

2.
Substance vs. Process:  NEPA is a purely procedural statute.  It does not mandate any particular outcome, not even the most environmentally preferable outcome (although that alternative must be identified in the document).  NEPA is essentially a “stop, look, and listen” statute designed to ensure informed agency decision making and public disclosure of environmental information.  In contrast, as noted above, the Section 404(b)(1) Guidelines impose a substantive standard, which requires the selection of the practicable alternative with the least adverse impact on the aquatic ecosystem.  See Carmel-by-the-Sea v. U.S. Dept. of Transp., 123 F.3d 1142, 1152 (9th Cir. 1997) (“[T]his scenario serves to highlight the distinction between the National Environmental Policy Act and the Clean Water Act:  the former is procedural and is simply not as demanding as the Clean Water Act on the issue of wetlands.”); Greater Yellowstone Coalition v. Flowers, 359 F.3d 1257, 1277 (10th Cir. 2004) (“Unlike the ‘least damaging practicable alternative’ requirement under the CWA, . . .  the NEPA analysis does not mandate particular results.”) (citation omitted).  In addition, where special aquatic sites are involved, the burden is placed on the permit applicant to demonstrate that there are no practicable alternatives that would avoid special aquatic sites, or that if such alternatives do exist, that they have more severe impacts on the aquatic ecosystem.  Thus, the identification of project purpose and alternatives is all the more important in the Section 404 context, because the identification of an alternative as “practicable” can control the agency’s ultimate decision.  This has led to significant controversy over the definition of project purpose for Section 404 permitting actions, and over whether certain alternatives are “practicable.”  It also highlights the need for care in identifying project purpose and alternatives in the NEPA context, as those decisions may have significant effects within the Section 404 process.  See, e.g., Utahns for Better Transportation v. United States Department of Transportation, 305 F.3d 1152, 1187-1190 (10th Cir. 2002) (holding that Section 404(b)(1) guidelines required the Corps to consider the practicability of building a proposed highway with a narrower-than-proposed right of way, and without the proposed berm and utility corridor, even if the absence of these amenities made the highway less desirable, because these amenities were incidental to the highway’s stated purpose of meeting the transportation needs for 2020 in the project area).

3.
Assessment of Effects.  NEPA requires an assessment of the effects—direct, indirect and cumulative—of an agency’s proposed action on the human environment.  That assessment includes effects on a wide range of resources, including air, water, cultural resources, animal and plant species, human communities, etc.  The sweep of NEPA is very broad.  In contrast, the Section 404(b)(1) Guidelines focus more narrowly on impacts to the “aquatic ecosystem”—although the requirement to pick the practicable alternative with the least adverse impact on the aquatic ecosystem includes the following qualifier:  “so long as the alternative does not have other significant adverse environmental consequences.”  The generally more narrow focus of the Section 404(b)(1) Guidelines can create some confusion in the review of the Corps’ NEPA analysis for permit decisions—which should contain the broader focus required by NEPA—and its findings and decisions under Section 404—which are generally more narrowly focused on the issues relevant under the Section 404(b)(1) Guidelines concerning the aquatic ecosystem.  See, e.g., Wyoming Outdoor Council v. U.S. Army Corps of Engineers, 351 F. Supp. 2d 1232, 1243 (D. Wyo. 2005) (Corps’ failure to assess cumulative impacts of proposed general permit on environmental resources other than wetlands was arbitrary and capricious under NEPA).  (The Corps’ own “public interest review” does provide a more expansive scope of review concerning the potential effects of the Corps’ permitting decisions, and is more similar in scope to the NEPA review.  See 33 C.F.R. § 320.4(a).  However, the public interest review criteria are much less specific than the standards and procedures established under Section 404(b)(1), and the more stringent Section 404(b)(1) Guidelines tend to be the greater source of controversy.)

C.
Secondary and Cumulative Impacts Assessment:  Another source of controversy in the NEPA review of Corps permitting decisions is the assessment of secondary and cumulative effects or impacts.

1. The Regulations
“Effects” include “direct effects, which are caused by the action and occur at the same time and place,” and “indirect effects, which are caused by the action and are later in time or farther removed in distance, but are still reasonably foreseeable.  Indirect effects may include growth inducing effects and other effects related to induced changes in the pattern of land use, population density or growth rate, and related effects on air and water and other natural systems, including ecosystems.

Effects and impacts as used in these regulations are synonymous.  Effects includes ecological . . . aesthetic, historic, cultural, economic, social, or health, whether direct, indirect, or cumulative.”

40 C.F.R. § 1508.8 (emphasis added).

“Cumulative impact” is “the impact on the environment which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes such other actions.  Cumulative impacts can result from individually minor but collectively significant actions taking place over a period of time.”  40 C.F.R. § 1508.7 (emphasis added).

2.
Judicial Interpretation
a. Preliminary Note:  Disputes over the analysis of growth-inducing and cumulative impacts often occur in the context of determining whether a proposed action may have a “significant impact” on the human environment, and thus, whether an EIS must be prepared. The goal of the proponent often is to avoid having to “take ownership” of the effects of other actions that may or may not occur in the area.  This issue is often particularly relevant in the Section 404 permitting context, where a Corps permit often is required for limited wetlands impacts associated with a much larger nonfederal project, such as a residential or commercial development.  The goal of proponents normally will be to limit the extent of the Corps’ analysis in order to avoid the EIS requirement, while opponents will seek a more expansive review.

b. Cumulative Effects Analysis. In evaluating an agency’s cumulative effects analysis, most courts follow the factors first enunciated in Fritiofson v. Alexander, 772 F.2d 1225, 1245-46 (5th Cir. 1985).  A cumulative effects analysis for Corps permit issuance must identify “(1) the area in which effects of the proposed project will be felt, (2) the impacts that are expected in that area from the proposed project, (3) other actions – past, proposed, and reasonably foreseeable—that have had or are expected to have impacts in the same area, (4) the impacts or expected impacts from these other actions, and (5) the overall impact that can be expected if the individual impacts are allowed to accumulate.”  The EA should “consider (1) past and present actions without regard to whether they themselves triggered NEPA responsibilities and (2) future actions that are ‘reasonably foreseeable,’ even if they are not yet proposals and may never trigger NEPA-review requirements.”  See also City of Carmel-by-the-Sea v. Dep’t of Transportation, 772 F.2d 1225, 1245 (5th Cir. 1985) (adopting Fifth Circuit’s Fritiofson analysis of cumulative impact analysis requirements).

c. “Reasonably Foreseeable.”  Case law applying NEPA’s cumulative impacts analysis requirement often addresses the question of whether a potential future action is “reasonably foreseeable” and therefore must be considered in the cumulative impacts analysis.  For example, in American Canoe v. White, 277 F. Supp. 2d 1244, 1255-1259 (N.D. Ala. 2003), the court held that an EA for a proposed dam must take into account the cumulative impact of a nearby proposed water project, despite the fact that the project would not be considered for construction for at least ten years. See also Lafitte’s Cove at Pirates’ Beach Nature Society v. U.S. Army Corps of Engineers, 2004 U.S. Dist. LEXIS 26984, *17 (S.D. Tex. Dec. 14, 2004) (“If developers are allowed to leave an area undeveloped or designated for a certain purpose in one application and then just submit a new, unrelated application when they want to change that use, then the requirements of NEPA are eviscerated.  The cumulative impacts analysis in particular should address just this kind of piecemeal development.”); Wyoming Outdoor Council v. Corps of Engineers, 351 F.Supp. 2d at 1242-43 (D. Wyo. 2005), (“Although the Court recognizes that ‘certainty as to the cumulative effects of resource development projects require prophecy beyond the capabilities of both scientists and courts,’ the Corps must at least ‘mention and discuss foreseeable problems’.”)   But see City of Shoreacres v. Waterworth, 332 F. Supp. 2d 992, 1007-08 (S.D. Texas 2004) (even though the administrative record suggested the waterway may need to be deepened by 2030 to accommodate marine traffic, the Corps was not arbitrary and capricious in declining to analyze the cumulative impact of future dredging because it was too speculative).
d. Context is Everything.  A number of courts have recognized that the cumulative impacts analysis does not require the federal agency to “take ownership” of the effects of other actions, but must consider those actions as the context in which the federal action is occurring.  See Landmark West! V. U.S. Postal Service, 840 F. Supp. 994 (S.D.N.Y. 1993), aff’d, 41 F.3d 1500 (2d Cir. 1994) (cumulative impact analysis considers other actions as context/background against which incremental effect of proposed action is measured; agency sponsoring proposed action need not “take ownership” of environmental consequences of other actions that provide background for proposed action); Coalition on Sensible Transportation v. Dole, 826 F.2d 60, 70-71 (D.C. Cir. 1987) (It “makes sense to consider . . . cumulative effects by incorporating the effects of other projects into the background ‘data base’ of the project at issue, rather than by restating the results of the prior studies.”  In this case, the EA and FONSI were “sufficient to alert interested members of the public to any arguable cumulative impacts.”); Piedmont Heights Civic Club v. Moreland, 637 F.2d 430, 441-42 (5th Cir. 1981) (“NEPA does not require an agency to restate all of the environmental effects of projects presently under consideration.  Where the underlying data base includes approved project and pending proposals, the ‘statutory minima’ of NEPA has been met.”); but see O’Reilly v. U.S. Army Corps of Engineers, 2004 U.S. Dist. LEXIS 15787, *14 (E.D. La. Aug. 10, 2004) (EA merely recites potential cumulative effects of project in light of other wetlands destruction in area but is supported by no real analysis or data; in light of 72 other permits already issued within three-mile radius of project and continued rapid growth of area, Corps was arbitrary and capricious in concluding that cumulative effects were sufficiently mitigated).


In Stewart v. Potts, 126 F. Supp. 2d 428 (S.D. Tex. 2000), the court adopted reasoning similar to that in Landmark West! and Coalition on Sensible Transportation.  Specifically, the court upheld the Corps’ approach in evaluating the cumulative effect of the construction of a golf course on upland forest fragmentation.  The court rejected the additive approach advocated by the plaintiffs, under which the Corps would have added up the historical and foreseeable loss of forest acreage, including the loss of acreage attributable to the subject project, and considered that “cumulative” loss to be the cumulative impact.  Thus, although the project would only have caused the loss of 154 acres, the total loss since 1979 would have been 51,799 acres, which the plaintiffs argued should be considered the cumulative impact of the project.  The court rejected this approach, noting, “Plaintiffs miss the point.  The percentage reduction in forest, however calculated, does not alone determine whether or not there has been a ‘significant impact’ requiring an EIS.”  Id. at 437.  The court noted that the Corps’ scientific consultants had properly determined that the “forest fragmentation caused by the proposed golf course, when considered together with other past, present and future impacts, would not have a significant impact on neo-tropical migratory birds or wildlife generally.”  Id.  The district court’s decision was affirmed by the Fifth Circuit, but without a published opinion.  34 Fed. Appx. 152 (5th Cir. March 20, 2002).

In National Wildlife Federation v. Norton, 332 F. Supp. 2d 170, 178 (D.D.C. 2004), the Corps had issued a Section 404 permit for a limestone mine.  Plaintiffs raised concerns about the potential impact of the project on the endangered Florida panther.  The Corps had relied upon a biological opinion from the U.S. Fish and Wildlife Service applying a “disturbance intensity” calculation to demonstrate a relatively low rate of disturbance of the panther’s habitat, and thus to conclude, pursuant to the Endangered Species Act, that the proposed project would not jeopardize the panther.  The court invalidated the Corps permit and the biological opinion, holding: “If the requirement to evaluate cumulative effects is to mean anything, the FWS must not only explain what its ‘disturbance intensity’ numbers mean for panther habitat now, but what part the Florida Rock project will play in the reasonably expectable degradation over time of the habitat upon which ‘one of the most endangered large mammals in the world’ depends.”  Id. at 179.  The court also observed that, “[w]hen considered in isolation, most individual projects would impact only small portions of potential panther habitat (and would therefore register a low ‘disturbance intensity’).  However, when multiplied by many projects over a long period of time, the cumulative impact on the panther might be significant, and might rise to the level of jeopardy.” Id. at 178.
e. Indirect Effects. Friends of the Earth v. U.S. Army Corps of Engineers, 109 F. Supp. 2d 30 (D.D.C. 2000):  The court found fault with the Corps’ analysis of both indirect (or secondary) and cumulative impacts in its EAs for three casinos on the Mississippi coast.  With respect to indirect effects, the court stated:  “Even more problematic is the Corps’ total lack of analysis of growth-inducing effects of the casino projects. . . .  The Corps . . . contends that it was not required to analyze such impacts because it determined that they are ‘highly speculative and indefinite.’  On this issue, the Corps is simply wrong. . . .  The administrative record in this case firmly establishes that increased growth in the area is the only reasonable prediction of what will occur if the casinos are built.”  109 F. Supp. 2d at 41 (citations omitted). 


Compare Hoosier Environmental Council v. U.S. Army Corps of Engineers, 105 F. Supp. 2d 953, 975-76 (S.D. Ind. 2000):  “[T]he riverboat casino project’s purpose it to provide an attractive resort destination to which people would travel on existing roads.  This does not automatically lead to the conclusion that, once there, they will build homes, retail stores and service stations. . . . No facts were presented to the [Corps] that would makes this assessment unreasonable, nor were there any making the likelihood of secondary development reasonably foreseeable.  Thus, the [Corps’] consideration of the indirect effects of the riverboat project was not arbitrary or capricious.”


With respect to cumulative impacts, the Friends of the Earth court concluded that “while the Corps dedicated nine or ten pages of each EA to cumulative impacts, the discussion provides no analysis at all.  All three EAs merely recite the history of development along the Mississippi coast and then conclude that the cumulative direct impacts ‘have been minimal.’  There is no actual analysis, only that conclusory statement.”  109 F. Supp. 2d at 42.

e.
Davis v. Coleman, 521 F.2d 661, 674-76 (9th Cir. 1975):  This is the classic case of “growth-inducing impacts,” a form of indirect effect.  The court held that the DOT must analyze the growth effects of constructing a new highway interchange in an otherwise undeveloped area.  Compare Sierra Club v. Marsh, 769 F.2d 868, 878-79 (1st Cir. 1986) (“[A]gencies should have taken account of the ‘secondary impacts.’  First, . . . building the causeway [to Sears Island] and port [on island] will lead to further development [on island]. . . .  Once Maine completes the causeway and port, pressure to develop the rest of the island could well prove irreversible.”); with Laguna Greenbelt, Inc. v. Dep’t of Transportation, 42 F.3d 517, 525-26 (9th Cir. 1994) (“Discussion and documentation in the EIS, however, support the EIS’s conclusion that the tollroad will not affect the amount and pattern of growth in Orange County.”  “Record shows that 98.5% of all land in the project’s ‘area of benefit’ is already accounted for by either existing or committed land uses not contingent on construction of the corridor.”)  
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